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v. 
Commissioner of internal Revenue 


Docket No. 76-4192 


Brief 


We depended on the Internal Revenue Service 
Publication 17, "Your Federal Income Tax, 1973 Edition” 

P, 98 item 2) titled "Child care expenses." It does 
NOT list any limitations due to income, 

From the Tax Court transcript, you can see 
that Judge Tannenwald at first thought that the facts were 
not as 1 had stated them. However, later he realized that 
I had followed the instructions as given in the IRS bulletin. 
(Pages 6-8.) 

. The auditors repeatedly pull out the same 
publication to prove their points. Consequently, if 1 am 
to be treated fairly, I should be able to do likewise. 
The front of "Your Federal Income Tax" states "Explanations 
and examples in ‘Your Federal Income Tax' reflect the 
OFFICIAL (emphasis added) interpretation by the Internal 
Revenue Service of tax laws enacted by Congress, reguiations 
promulgated by the Treasury, and pertinent court decisions." 
If it were otherwise, it seems to me, the book should not 
be sold by the government. Furthermore, while preparing for 
the Tax Court hearing, I noticed that the instructions which 
come with the federal tax forms constantly suggest that the 
taxpayer ohtain publications published by the IRS. 

From the above, does it not follow that the 
taxpayer should be able to depend on thewe government 
publications and not be penalized by having to pay not only 
additional taxes BUT INTERFST ON THE TAX AS WELL? 

I consider that IRS harassed me by insisting that 
I come to several conferences even though, once again, their 
own publication L87 states that I may “request a conference 
with a member of our conference staff." Mr. Hengler retused 


Egon and Ruth Radvany 


to allow me to do so unless he personally had "certified the 
case as closed" (4/8/74). I had already seen auditors Fischer 
and Gitto. when I met with Mr. Michael Starr, he told me that 
even if I found a precedent in a previous Tax Court ruling, 
it would have no bearing on my case as each ruling is for 
that case only. IN SFITE OF HIS OWN WORDS, he sent me a 

Tax Court ruling which he felt was a ruling for him and 
against me. That ruling, Green v. Comm. of IRS, stated an 
P.458 "... even if ‘Your Federal Income Tax' were construed 
to permit deduction... ." I am NOT construing as this means 
interpreting according to the "Concise Oxford Dictionary." 

I am stating what is listed as FACT, not even an example. 
Judge Tannenwald then also quoted this quite irrelevant 

case. 


When I told Mr. Starr that I could see 
absolutely no lgic or law which required IRS to charge 
us interest, he agreed that that was unfair. He offered 


to acdept an affidavit for the amount of the interest 

which would cover some business expemses IkS had disallowed 
because I had no substantiation for them. Mr. Starr said 
that IkKS couid not disallow the tax. Only a court could do 
s0 which is why we appealed. 

Mr. Paul Vignone of the IRS with whom I spoke 
at IRS and who was present at the Tax Court hearing, also 
sent me some Tax Court rulings which were also irrelevant 
to my case. The O'reilly case on p. 1153 states 
"Reliance on IRS employee's statement... . they were not 
entitled to rely on a statement made by an IRS employee 
over the telephone that such costs were deductible." This 
has absolutely nothing to do with this case as I never 
claimed anything having to do with oral statements and 
CERTAINLY not over the telephone. 

My, Vignone also sent me the Aldridge case. 
this seems to have only one reference to "Your Hederal 
Income Tax" on p. 482. This refers to "interpretation of 
examples" by the petitioners. This case also does not 
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have any bearing on our case as we are NOT interpreting 


any examples. Yudge Tannenwald also quotes this case. 

I am not a lawyer and I fail to see the purpose 
of sending me several Tax Court cases which evidently are 
to convince me that I do not have a chance when, in fact, 
they have NOTHING to do with the facts of our case. 

On October 25,1974 Mr. Herbert Weissman sent us 
a letter which started "The conference you requested... ." 
Since we had never requested that conference, I tried to 
call Mr. Weissman repeatedly on October 29th and 40th. when 
I finally reached him, he informed me that another conferee 
(Finkelstein) was listening in on the conversetion. when 
I objected to Mr. Principe, his superior, he told me that 
I could not have another conferee assigned. 1 had to work 
with Mr. weissman, Obviously there was no point in doing 
this when for some unknown reason he did not trust me even 
before we spoke one word. 

Is this considered fair treatment by the IRS? 

Harthermore, I request a refund of $19.50 tor 

the copies of "Your Federal Income Tax" which I have bought 
over the years and would like to suggest that the IkS take 
out the first sentence on the inside cover of the above 
publication and print instead a warning that it contains 
errors and that statements, NOT EXAMFLES, quoted from it 
will NOT be accepted as accurate by the IRS itself. 

The mistake, if thef¢e was one, was made by the 
IRS in its official publication and we should not be 
required to pay for THEIR mistake. 

In conclusion, I would like to quote Mrs. Gitto, 
one of the auditors, who said, "If you make a mistake, you 
must pay for it." I think that is fair enough. However, I 
do not wish to pay when I have not made a mistake according 
to the official publication of the very governmental agency 
which now claims it is NOT responsible for its own publication. 

Consequently, I request the Court to rule that 
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we need NOT pay ELU'HEK the tax OR the interest on it. Certainly 
it would be most unfair to ask us to pay interest for an 
error which THE GOVERNMENT ADMI''S IT MADE since the publication 
is crystal clear and we filed our tax forms accordingly. 


FGON RADVANY AND RUTH RADVANY, 
Pevition-rs AUG 26 1976 
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WASHINGTON 


*;;* EGON RADVANY and RUTH RADVANY, ) 
f 


Petitioners, ) 
) 

Vv. ) Docket No. 7560-74 
) 


, COMMISSIONER OF INTERNAL REVENUE, ) 


Respondent. ) 


DECISION 
Pursuant to the determination of the Court, as set 
forth in its Memorandum Findings of Fact and Opinion, 
filed May 27, 1976, it is 
ORDERED and DECIDED: That there is a deficiency in 


income tax for the taxable year 1972 in the amount of 


$831.39. 
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(A4G'2) MARKY D, ATORIDGH ATH 


payment is due to neytligence or intentional disregard § f rules and 


regulations. 
‘The petitioner's 1061 and 1964 income ty returns were prepared 


by its accountant and fully disclosed receipt uf sums in res pect of the 
involuntary conversion of the realty. Phe accountant wis expericnerd 
in tax matters, and the ey lanee indicates that the potitioner relied in 
rood faith on his advice, In those circumstances, We find that the un- 
derpaymient of income tax was not due to the petition: r’s negligence 
or intentional disreyard of rules and regulations, Zrockman Buihling 
Corporation, 2 TC. 1b, WL (1954), affd. 931 F. dd 145 (C.4. 95 
1955), certiorart denied 350 U.S. 986 ( 1986) ; 2. A. Nelson, 19 T.. Gia, 
581 (1990); avis Regulator ¢ 'o., 96 VT.LA. 137, 444 ( 19::7). 

‘Phe petitioner in ths href contends that if the respondents defi ieney 
for the year {OGL issu tained, it should be allowed to deduct S225. 
for real property taxes and $680.02 for interest in computing its JU61 
taxable income. We Inve found that these sums were paid out of the 
$$1,900 partial payment ree tved in July 1961. However, no evidence 
was introduced at the trial to indicate that theso expenses were prop: 
erly deductible by the petitioner; and if they were deductible, it has 


not boen established that 161 is the proper yt ar for deduction. Yo 


establish when such Hens were deductible, the petitioner mit st 
i ’ 
he method of aecounting employed for tax purpe es and also the year 


nw 


in which Che expense items were cither acerued or paid, Alth nigh some 
evidenes indicates that these expenses were paid in 1961, it isnot clear 


whether the petitioner is a ensh or accrual method taxpayer. NO 


evidence has been pre ented on the que tion of when the expense items 
were aceruable. Accordingly, there 18 no basis to grant the request | 
adjustinents, 

ay eixton will he entere ti? i r Rule AQ, 


al 


Tlanny 0). ALDRIDGE AND Vinci, ALpnioGe, PeTiTiontts nu, COMMIS 
SION OF ENTEANAL Revenvké, Resvonpest 
Docket No. 6117-66 Filed December 2 we 

Property of pet itloners was conde mined in 1003 and the conden nor 
deposited the amore ¢ f the initial award, ag det rinined by nm Ken 
tuchy county court, with the clerk of the court. Petitioners appeated 
the award amount at J did not obtain the deposit until the litigation 
wig settled in 1965, at which time p ryment to them wits rade, Kel 
ducky law Si ecified thirt withdrawal of the deposit would not 
prejudice petitioner YS appeal but that they would be red ired to pay 
Interest to the con lemmnor on any amount withdrawn inesce sof the 
amount finally determined on appeal. Treld, petitioners const ries 
tively received the amount deposited in 11K33. 
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dence, ho is not at “home” but at work. We cao resolve Unie Lex problem tie 

trying to solve petitioner's conundruin. ‘Tho primary motivation for pottio® rs 
trips from his major place of employment to his residence was personal The 
primary purpose for these trips W"s to be homo (ia the popular sense of th term): 
Wo do not believe petitioner's ytatement that ho would not have returned to his 


residence each eveuing had ho not conducted business there.” | 


Petitioner, more candid than potitioner in Mazzolta, con edes in his 
reply briof that he would have returned to his residence each evening 
to enjoy his family and ont his supper even if ho had fot pl wnned 


to work in his den at night. 
\forcover, respondent is not inconsistént in allowing 1 
to deduct the fair rental value of his den os At ordinary and ecessary 


hilo at the same time denying that the den in his 
rs position 


yotitionst 


business expense ¥ 
home is his first and last place of work cach day. Potitione 
is “nots -antially different from that of other taxpayers, DP" ticularly 
those engaged in (ho professions, who, for pergonal reasons gafficient 
to themselves, prefer to live ‘in the suburbs and maintain ‘Virnited 
porsonal oflice or shop facilities in their residence, but who commuls 
daily to their principal place of employment in the city.” Smith ¥. 
Warren, 388 F. 2d 671, 973 (C.A. 9, 1968). an a 

Tho fact that petitioner's first atop is at the Manhattan office of & 
client does not transform commuting into @ business trip fo the exten! 
the distance traveled does not exceed the distance from his home to 
his Manhattan offico, but he is entitled to deduct the travel from his 
client’s Manhattan office to his own Manhattan office. The genera 
rule was sot oul in Rov. Rul. 55-109, 1955-1 C.B. 263, 88 follows: 


Where an employee having only one employer is required to work part of the 
amino day at each of two different locations within tha samc city, it is clear that he 
must make & pusiness trip which is dircotly attributable to t : 
of bis Guties, and that his necessary transportation expenses 

Juyment would generally be deductit 


lirst to his secon 
juring that same day, 


return to his first place 

o direatly connec 
expenses qvould likewise ho deduc 
goes home directly from his second plac 
ho regarded a8 commuting and his transportation Cx Auctible, 
at least in those situations where his transportation expens going from that 


location to his home do not exceed those froin his headquarters office his home 


‘ 4 
‘ho distance between potitioner’s clients’ offices and his office ‘in 


\fanhattan has been stipulated to be no 
ilable to the Court. Petitioner has {niled to 


the only ovidenes av" 
tourt how 


prove how muny total miles those trips represent, and the € 


no adequate basis for making oo estimate. Mherefore, no part of the 


expense in jssuo will bo allowed. 


) 


Decision will be entered ander Rule ih 


more than 1 mile. This ig? 9 
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James FE. Ranahan, for the petitioners. 

Frederick W. Krieg, for the respondent. 
Spaxnnnwatp, Judge: Respondent determined a deficiency of 
$1,879.86 in petitioners?’ income taxes for tho taxable year ending Do- 
combeor 31, 1963, In light of certain concessions by petitioners, the only 
remaining jssue is whether petitioners constructively received $13,600 
in 1963, 

FINDINGS OF FACT 


Somo of tho facts have been stipulated and are found accordingly. 

Petitioners, husband and wife, had their legal residence in Nicholas- 
ville, Ky., at the time they filed the petition herein. They filed a joint 
sncome tax return on the cash basis for the calendar year 1963 with 
the district director of internal revenue in Louisville, Gy 

During 1963, the Departinent of Highways of the Commonwealth 
of Kentucky (hereinafier sometimes referred to ag the condemnor) 
sought to acquire unimproved land owned by petitioners for a biugh- 
way. In Noveinber 1963, condemnation proceedings were begun in the 
layette County Court, Lexington, Ky. (hereinafter referred to 2s the 
County Court), Petitioners’ cost basis in the parcel involved (herein- 
after referred to as the condemned land) was $2,814.38. 

Tho County Court appointed appraisers, who reported to the court 
thet the condemned land had a value of $13,600, that tie damages to 
the adjacent land owned by petitioners were $16,350, and tliat a tem- 
porary easement needed by the condemnor had a value of $50.1 On 
November 26, 1963, the condemnor deposited the total ainount, $30,000, 
with the clerk of the County Court, 

Votitioners filed aa answer in the condemnation action, challenging 
the necessity of tho condemnation and the condemnor’s authority 
therefor. On December 16, 1968, the County Court handed down & 
judgment which held that tho condemnation was proper under section 
177.081 of the Kentucky Revised Statutes, that the report of the com- 
missioners (appraisers) conformed to the provisions of Kentucky law, 
that the condemnor could t:ke possession of the Jand upon the payment 
of coats of the action and of the $30,000 award to petitioners or the 
clerk of the court, and that petitioners should vacate the land and 
deliver possession to the condemnor upon payment of the $30,009 
award. The prior deposit of $30,000 mado by the condernnoer consti- 
tuted compliance with the payment provisions specified in the 
judement, 

sy virtuo @f the provisions of section 177.087 of the Kentucley Re- 
yised Statutes, both the condemnor and petitioners had 30 days, from 


meant 


t These latter two amounts do not present any Iseue herein, 


een? fe ee 
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ard after December 16, 1963, in which to file an appeal from the judy- 
ment of the County Court. 

On dannary 10, 1964, petitioners filed an appeal, limited solely to 
the amount. of the award, with the Fayette Cireuil Court, After a 
series of newoliations, the condemmor agreed in November 1965 toa 
total payment of $36.000, An aereed order of setllerment was obtained 
from the Fayette Cirenit Court, which directed the clerk of the 
County Court to pay over the $30,000 deposit to the petitioners, the 
condemnor to pay over another $5,000, and the petitioners to execute 
and deliver 2 deed to tho property to the condemnor. 

At no time prior to this order of settlement had the petitioners ever 
attempted to withdraw the $30,000 deposited with the clerk of the 
County Court. Petitioner Harry D, Aldridge felt that to withdraw 
the deposit. while the appeal was pending would jeopardize his chance 
of obtaining more than £39,000. In December 1965, petitioners were 
paid the $380,000 deposit under the settlement order, In the same month, 
they executed a deed to the condemned property and delivered it to 
the condemnor. In January 1966, tho condemnor paid thei the final 
$5,000. 

Petitioners were not allowed to use the condemned land after the 
judgment of | yeecraber 16, 1968, but the condemnor did not take net ual 
possession until 1966, 

In May 1985, petitioners replaced the condemned Jand, Respondent 
has conceded that the property thus purchased was similar or related 
in service or use” to the condemned property. 

Petitioners’ 1963 Federal income tax return did not inelude in gross 
ineome any amount attributable to the condemnation of the property 
and in no way reported the condemnation, Petitioners’ 1965 Federal 
income tax return reported the condemnation and recited an election 
“to postpone recognition of any gin Since & NOW farin was acquired in 
1965 to replace existing farm.” 

On July 14, 1966, petitioners requested that the district director 
of internal revenue grant them a retroactive extension of the period 
during which property could be replaced under section 1033, 1.1.C. 
1954. On August 9, 1966, this request was denied. 


OVINION 


It is conceded that petitioners havo, with one exception, complied 
with the provisions of section 1033? regarding the nonrecognition of 
gain from the involuntary conversion of property. ‘The exception re- 
lates to the question whether the replacement, of the condemned prop- 
erty in May 1965 was accomplished within “one year after the close 


2 Alt references herein gre to the Internal Revenue Cole of 1954. 
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of the first taxable year in which any paurtof the cain upon the con. 
version is realized.” Ser, LOS5(n) (3) (1) (i) ty po oners renlized 
gain in 106%, they ave tayable thereon jn IGG, Sone the rephrcement 


did not.ovour within (he preseribed period, 
Petitioners’ land was (ho subject of condera! ion  roceadinges, On 


December 16, 1963, a County Court. in Kentucky fended down its 
judgment that the land was the proper subject Gi est annation and 
that petitioners should PeCCIVE, $BO "0g Comper ution therefor, "Pho 
condemuor (the Department of Highways of the Commonwealth of 
Kentucky) was authorized to take porwesion of the land upon the 
payment of the $30,000 cither to pelitioners or to the clerk af the 
court, It had deposited that sum with sad Clerk on November 26, 
1968, and this deposit complicd with the payne provisions of the 
judgment. Both parties had $0 days from the o Try of judgment to 
filo an appeal and, on dana ty 10, 196%, pehilionrrcs die appeal. Suh 
sequent necotiations resutiod ina settlers mtof the eon lanuation pro 
ceedings in November 196°, at an inervased amo! of 70,000, At no 
tine prior to the settlement did petitioners attaaint to withdraw the 
$30,000, From and after December 16, 1963, petition ors were not a} 
lowed to use the land, but the condemnor did not o. wefunl passes. 
sion until 1966, Petitioners 4 Ihdrew the S2!0.0go a po. in Deeenboy 


1960 and execuled a deed of Che land at alot tis sone tine. Vhe 


remaining $5,000 was pid to them in Hanoy Poh, 


“Lhe condemnation was carried out undcr sections 177 091 throuch 
177.089 of the Kentucky Revised Statnios Annotat: I, the pertinent 
provisions of which are as follows: 4 


VW77.087 Time for fillings and proccedtugs Won gpperks fo Che civeuit court 
and Court of Appeals. 

* a ° * rf ® 

(4) The payment by the condemmor of the panownt of equi ition awarded 
and the taking possession of the lands and material cones O shell not prej- 
udice its right to Appeal from the judgement of NYY COUPE, Nan chal) thie neeentanme 
by the owner of the Amount of the compensation MWHTdCO Peedi his riche to 
appeufrom the judgment of any court, 

(9) T£ the condemnor take: NOsseston Of he Wind aud wetoral condemped 
and the amount of compensiflon is therenftey DHEPEAL OU vino tae peal, the 
econdonimor shall PAY interest to (he owner at Ue THO OF SIS Pere! per annum 
Upon the amouut of such inere vee frum the date the conde ipee Ir josseasion 
of the land and material Vf (ue condemnor TALC pogke m Oo the land and 
material condenined and the amount OL componsitlon is therenfier der reased 


sPeltloners make no clatm that thetr ttme fo replnee Wie conden ed Property was ex. 
tended by respondent. or that respondent's retnsat to PAM Me Te oonleation fap 
An extension of (ire was erbitrory or olherwlee UNWalrintod, Sun aay ee) (3), 
Income Tax Nepss rier Nauwee vy United s Es, 405 1 Od OR Cty 

“All Kentuehy Statutory referenced are to Ky, Rey. Stat. Ain, (ietdivintn, BA Oy TRG. 
Including 1968 Supp), 


2 RR rt me 
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ypon an appeal, the condemnor shall be entitled to & personal judgment nyratnst 
the owner for the nmount of the deereise plus interest at the rate of BIxX per ent 
per amu from the date the owner neeepted the nmount of compen ation the 
condemnor pald into Court or to the owner, If the owner at all thines refuses to 
aceept the payment tendered by the condemnor, ne Interest shall be nilowed Jn 
the judgment against the owner for the amount of the decrense, 

177.085 Payment of compensation fnto court, 

Alb money paid tnto Court or paid or rar ferred to the Cork of n Cc urt under 
the provistons of KS 177.081 to 177.080 shall be received by the Clerk of the 
Court and held subjeet to the order of the Court, for which the Clerk aud his 
sureties on his oficial bond shall be respon jble to the persons entitled thereto 


Against the foregoing backeronnd, petitioners argue that, as cash 
haris taxpayers, their right to the funds on deposit with the clerk 
of the County Court was subject to substantial Jimitation or rest rice 
tion so that the funds were not constructively reecivedk by them in 
983, Respondent contends that. petitioners could have draw! the en- 
tire $30,000 > in December 1968 80 that they should be held con-truce 
tively to have received that amount in that year.2 We have concinded 


that respondent's position should be cnstained, 
Petitioners make i two-pronged argument neninst a holding of 
constructive receipt in 903. Phe firet prong is that. if they had with 
drawn the deposit, they might have been required, upon an append), 
to repay all ora portion of the same with interest by virtue of see 
tion 177.087 (5). of the Kentucky Revised Statutes Annotated, spit 
early without merit. Any withdrawal would have 
been under id the potential obligation to repay 
its equivalent ina icfeat a claim of cur- 
rent taxability. North am 286 Att (1902). 
Their mere failure to withdraw makes no ¢ ‘ain 
of right, Anderson Vv. Rowers, 
toner ¥, Brooklyn Union Gas Ge. ef. 
ing 2? B.T. A. 807 (1951); enn ¥- e 
4. 1940). Tho fact that, by withdrawing the dey elie 
tioners would be required to pay ‘nterest if the award was redneed on 
appeal does not require a different agnelision. Perhaps the avoid- 
ance of Nability for interest. by not withdrawing the fund. (sce sce. 
177.087 (5), Ky. Rev. Stat. Ann, supra) may have provided motive 
for leaving the deposit in court. Rut the obligatiea was contingent 


. 


8See fn. 1, avpra. 

Income Tan Regs. + 

See, 1451-2 Con tructive recetpt of Ineonit 

(a) General rule Tneome althoweh not netuully redueed to nm Uispaye "g poosessT a 14 
constructively ve eoived by hing tn the taxable year during whieh it ja eredited to fis ect nt, 
Ret upaurt for him, or atherwise mode avail ible so Chat Joe mye abraaww rept noitont ony Pine, 
or ro that he ronld hive alnawi ayped tt during the tranhle yene ifm tee af itenhion to 
atihdraw dial been given, However, ineome da not eon troetively recelved ff (he tasty ers 
control of (fs reeeipt is subject fo substantial limitation oc re ivietionn, & °° * 


Pee Pee eee) on 
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upon an appeal being taken by the condemnor (which micht not 
oceur),’ would attach to only a portion and not all of the deposit, 
and represented no mae than a normal payment for the use of money 
which a condemnes had put to work for his own benefit! 

Nor are we impressed with petitioners’ elaim that a withdrawal 
by them should be analogized to a Joan in the nature of an adyance 
payment on an execulory contract to sell which aight lave been 
ealled off because of nonoceurrence of conditions subsequent. Cf. 
Paniel Rosenthal, 32 VC, 225 (1959), Under Ientucky law, It ap- 
pears that the judgshent of the County Court and the payment to 
tho clerk of that court operated to prevent any snbsequent. abaudon- 
ment by the condemmnor (even though it had not. taken po. ses.ion) 
and (o assure petitioners that they would be compensuted for their 
land, Putrich vy. Hentucky Farm Tureau Mutual Ine. Co. 413 SW. 
2d 810, 543, (Sy. 1967) 3 ef Commonaealth y. Walt, 560 SAW, 2d 
216 (Ky. 1962) ; Poller v. Wallace, 185 Ky, 528, 215 S.W. 538 (1919); 
see Manion v. Louisville, St. L. & 7. Ly. Co,, 90 Ky, 191, 494, 405, 
Lt SW. 532, 833, (1890); hut see Shelton v. Webster County Soil 
Cons, District, 877 SAV. 8d $1, 85 (IXy. 1964). Compare Goneral 
Bakery Co, 48 TC, 201 (1967), Even though title nay net have 
been technically transferred until 1965 when the eandemmnor received 
a deed, the right to possession of the land pasced to the eondemnor 
to the exclusion of the petitioners by virtue of the judginent of the 
County Court and the payment to the clerk thereof in 1953. Patrick 
v. Nentucky Farm Bureau Mutual Mrs. Co., supra, Vhe transaction Is 
thus more comparable toa contract of sale where the hencfits and bar- 
dens have passed to the purchaser, Cf. Wiseman v. Nernyys, 291 F.2d 
900 (CLA. 10, 19680) + Consolidated Gas cf Mguipment Co, of Ame rica, 
36 PLC. 675, 6S4 (1961); Ole 2, KNuehner, 20 VC. 875 (1903) 5 
Standard Lumber Co., 28 BTA, 352 (1933).° 

Tho second prong of petitioners’ argument is that they had no 


right. to immediate payment of the deposited award in 1963 and, 
therefore, there was no constructive receipt in that year, Vorth Ameri- 
can Oil Consolidated vy. Purnet, supra, Petitioners properly disavow 
any argument based upon the proposition that withdrawal of the 


T1f only the condemnor appealed, the appraisers’ award wonld act as n eciling on the 
flual award, Commonicealth, Department of Highways v. Pareons, 2523 S.W, 24 300 (Ky, 
1964). If only the petitioners appealed, the appratsers’ award would act as a floor, Com- 
monicealth of Nentucky, Denartment of Mighwaya vy, GO. 8, Brent Becd Ca., 376 SW, 2d 310 
(Sy. 1964), 

*Whether the existence of an obligation to repay Q@ substantial ainotint (eg. as a 
penalty) In add{tton to the funds withdrawn ight constitute a significant restric thon, we 
donot now ceectde, 

*Vetdteners have made no argument bused on a Inck of authority ty the condemns a 
Question which they had orlginally ralsed In the County Court proceeding and which was 
stilbeapable of being put in do sue on appeal. In this connection, we tote that petithoners In 
fact did not raise this Issue dn theie appeal. 


tet elton in 8 Oe atl vation mae 
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depos it, would hive prejudiced their right of appeal, Seg sec, 177.087, 
INV Wav. Stat, ANN., supra; cf, Wdliaae Darvis, 20 nee be a0 ( 1950). 
hei assertion is based upon ceelion 177.955 of the Kentucky Revised 


Statutes, suprd, which specifies that. money paid to the clerk: shall 
ly “held subject (0 the order of the Court.” But it does not follow 
from this provision that petitioners’ rivht to withdraw the money 
was subject to any Himitation or restriction which effectively jmipaired 
their ability to obtain the funds upon demand, Iere again we must 
Jook to Kentucky law and practice to determine petitioners’ rights of 
withdrawal, since rights in the emineni-domain arena are dependent 
upon the statutory provisions of the particular State. Seg Patrick v. 
Kentucky Farm Bureau Mutual Ins. Co., supra ob 3143. Woe have 
received no enlightment from the parties and our own efforts at cel f- 
enlighunent have not uncovered wny statutory provisions, repo: ced 
eases, or publi hed rules dealing directly with this point. We do 
know, however, that the Kentucky eonstitulien requires jie com: 
pensation he paid to a property owner before a taking. Ky. Const. 
eecs, 15 and 242. Accord, Barker ¥. Lannert, 210 Ky. 845, 022 S.W. 
G59 (1949) 5 and the Kentuelky courts have shown & predilection to 
conctrue these provisions us demanding prior actual payment or thie 
equivalent thereof. Long Forks Try, Co. Ne Sizemore, 164 Ky. Of, | 
SAW, 193 (1919) 3 Asher v. Louisville & V. BR, Co., 87 Ky. 801, 6 Soya 
gh (1888) 5 Covington S. Lt. SOU NT ,, Piel, 81 Ky. 267, a 5.1. 
419 (1888). In view of tho fact that section 177.086 of the Kentucky 
Revised Statutes authorized the taking of possession upon payment 
of the commissioner's award either “to the owner OF the clerk of the 
Court,” we conclude that the payment by the condemnor levein was 
in effect a continuing tender of payment to petitioners whieh peti- 
tioners could haye received aut any time, 

Petitioners contend that their proof of the statutory provision re- 
quiring that the award deposit be held subject to court order is sufli- 
cient to shift to the respondent the burden of prof as to the absence of 
any limitation or restriction on payment. We disagree. We think it was 
incumbent upon petitioners to introduce some evidence of the general 
practice or procedure with respect to the manner in which that provi- 
sion is applied. ‘Alternatively, we think it essential that there be some 
published laws, rules, regulations, oF decisions of which we could take 
judicial notice as to the meaning of the statute. We of course need not 
decide whether the burden of proof would have shifted if either of 
these conditions had been satisiied. We note also that there is no indica- 
tion of conflicting claimants to the deposit which might have required 
further judicial proceedings under section 177.089 of the Wentucky 
Revised Statutes before petitioners’ shure could be fixed. Cf, “state 
of Dick W. Paul, V1 T.C. 148 (1918). 
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In short, wo have n thing wither by way of evidence or hy way of 
material of whieh judicial notice might have been taken, whieh would 
provide us with ty basis upon which we could determine that peti. 
fioners’ right of withdrawal was subject to suflicient limitation or 
res(rieion or would have subjected petitioners to such forfeiture of 
valuable rights as to justify the conclusion that the amount of $13,600 
deposited herein as payment for the condemned Jand was not con- 
structively received in 1063. 

Petitioners’ reliance on Nitterhouse vy. United States, 207 3°, 9d 618 
(GA. 3, 1953), and Adolph Ie, Feinberg, 48 TC. 695 (1966), alfa, 877 
21° (CA 4 N60), is misplaced. In Mites rhouse, the taxpayer was 
required to satisfy the court that he had clear title to the land as A 
condition precedent. to payment, In Heinherg, the question was whether 
tho fatapayer realized cain on the date of his actual withdrawal of the 
deposited funds, Healization through constructive receipt prior to that 
fimo was not in issue, Nor are Patrick MeG'uirl, Ine. v. Com missioner, 
TL IC, 80 729 (CAL 2 (935), and Diriseol] roy. & Co, vy. “United States, 
1 1 Supp. 603 (N.D.NLY, 1963), in point. Both eases involved ac- 
erual basis taxpayers and are otherwise clearly distinguishable on 
their facts, Finally, even if petitioners are correct as to their interpre- 
tation of examples contained in respondent's publication entitled “Your 
Federal Income Tax,” respondent is not precluded from ascertine a 


contrary construction of section 1033 herein, Adler y. Com nec vonen, 
doo I, Sl ot (C.\, 9, 1961), aflirming a Memorandun Opinion of this 
Court, 

Under al the circumstances herein, we are forced to conclude that 
petitioners have failed to prove that they did not constructively re- 
ceive the proceeds of the condemnation in 1963 and we secordingly 


Sushi respondents determinat lon, 
Inorder to reflect (he conceded issues, 
Decision will be entered under feule §0, 


Ren me 


Frank A. Logan axp MAnGARET S. LoGan, Prerrrionrns vp, Comois- 
SIONER OP INTERNAT Revienur, Respoxiy Nil 


Docket No, 2887 G7, Viled Decetber 26, 1968. 


Petitioner sold his interest Ina two An partnership to lis part 
her and received eash for his share of unbited work in progress ane 
cash plus an as sumption of his share of the partnership Maldities 
for his Partnership fiuterest, Meld, the cash representing petitioner's 
share of work tn Progress Was payment attributable to Cannes ‘lined 
receivubles” and taxable ag ordinary income under S07 1008) LIE. 
Dvd, eld, Jurther, petitioner's basis in hig Partnership interest 
determined, 
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Jean FE. O'Reilly, fro se, 16 Broadway, Cornwall, N.Y. Ret » Manin, for « 
respondent 
Meimorandun Vimlings of Mact The id vtity or povition of such is 
and Opinion however, was aot to be found in tin 
Forrisrrn, Judge: Respondent has deter On their JOT) return, petitioner 
mined a deficiency of $120 in petitioners’ a $1,500 deduction for the am 
197] Federsl income tases. The only issue Cartaen for earings foe Vatrieck Jou in 1 
for our decision is whether petitioners a:2 In his statutory notice of deficier 
entitlhea to deduct certain child-cave cr  spondent has disall 
penses undcee cither seetion 162 or section — in full. 
2743 es 
214. Opinion 
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Some of the facts have been stipulated — petitioners entitled to 
and are so found, expenses incurred in arder 


Petitioners Thomas A. (Vhomas) and a 
Jean EF. O' Reis Clea) are hushand and. 
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wile who, at the time the petition heremn 
was filed, resided in Cocawall, New York. 
Vhey timely filed a joint Kederal irecoine 
1971 calendar ‘year. 
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During 1971, Thonias was employed a dollar for 
an architect, by Perkins and Will Scrvies the conple's 
Cos, bad Ok: Chicane, | Tho.) Feta, (SAG) Bea. Ai Ce ts 
fiterior desitner, was etaployed by Rose, petitioners’ 
Licaton aud Rose of White Plains, New $6,600), tha 
York, on a full-time basic during Jonuiry under s: 
of 1971. Vhe remainder of the year, except Ain y . wt 
for a twoweck period inv early Febrocry i y ni 
during which she did not work, Jean wos 
employed in as an interior designe: on 
a full-time basis, by Janis D, Lothrop, an 
architect in White Mhiins. Petitioners’ cons 
bined adjusted ross income in 1971--al) 
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Harold Se hudet 


sons, it is clear that they could not have 
relied on the individual's advice—which was 
given on March &, 1972—in incurring the 
expenses in 1971. Cf. Mihran Demirjian 
{Dec. 30,321), 54 T. C. 1691, 1701 (1970), 
fd. {72-1 usre (928!) 437 F. 2a 1, 6 
_ 3, 1972). Nor did they demonsirate 
thority. in. the individual to render 
advice, much less come even close to 
making an argument that the Commissioner 
should be bound by the statements of this 
alleged employee.’ Sec Bor stein uv. Unite 


States [65-1 uste $9421}, 345 F. 2d S88, $62 
(Ct. Cl. 1965); Federal Crop Ine Corp. 
Merrill, 332 U. S. 380, 384 (1947); section 
601.201(k){2), Proced. & Admin, Regs. It 
is clear to us that respondeat, who has a 
rather broad discretion ir correcting: errors 
of law into which he may have failen, 
Automobile Club v, Cosnmissioner [57-1 tare 
#9593}, 353 U. 5. 180 £1957), cannet be 
bound by the statement described above. 


Decision will be entered for the respondent. 
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Timber: Election to treat cutting as ‘le or exchange: 
ornamental Christmas trees us of January 
cutting was determined for purposes of computing gain under Code See, 621(4).- 


market value of standing 


\William H. Ninsey, 1200 Standard Plaza, Portland, Ore., for the petitioners. 
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Memorandum Findings of Fact and Opinion 
Tudge: The Commissioner de- 
ficiencios in income tax for the 
to 1969, inclusive, as 
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Petitioners Year Deficlency 
Harold Schudel 
Paula J 


and 
Schadel 1967 
1.63 
1969 


$3,777.00 
6,691.00 
4,570.00 


N. Gaod ne 

1967 
13 
1969 


NOT Sand 


The sole issue for decision in these cases 
relates to the determination of the fair 
market valuc of January 1, 1967, 1968, 
and 1969 of Christmas trees sold by the 
pett: during the years involved for 
the purpose of computing the sain realized 
in the cutting ot such trees under section 
Gii{ay, he cases were consolidated for 
Jbrietug, and opinion, E sila J. Sehudel 
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to the extent of amy interest 
may have by virtue of being 
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Findings of Fact 
Soine of the facts have been 
by the Such and 


attached are incorporated 
by «his reference. 


partics, facts 


thereto 


At the time of the filing of the 
in docket No, 3065-73, Haroll a 
J. Schadel, husband and wile, ¢ 
Corvallis, Ore on, 

At the time of the filiny of the petition 
+4 ducket No, 4140-73, Paul HN. and Alar- 
garet Goedinonson, husband and wite, al.e 
resided in Corvallis, Oregon, 


During the taxable years } 
1969, Harold Schudel and Von 
inenson, both individually 
partners ina partnership doin 
as Holiday ‘Tree Harm (herein fter 
referred to as the “petitiuners’), 
gayed in the planting, cultivatiny, 
ing, and selling of Christmas trees, 
The Chiistinas trees in question 
predominantly Dorlas Fie in spoctes, 10 
Vir § representing grovel 
are obtained from state or private wut “Orcs. 
Such seedlings are planted in rows of be- 
tween 1,200 and 1,700 seedlings per acre. 
TAN statutory referenccs 
Revenue Code of 1994, as amended, nate 
wise indicated, 
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Thomas A. O'Reilly 


Memorandun Findings of 
Fact and Opinion 

Respondent has deter- 
of $141 in petitioner's 

1u71 Federal income taxes. The only issuc 

hefore us is whether petitioner may claim 

a dependency exemption for his mother, 

thus entitling him to head of household 

ratcs, 


Forrester, Judge: 
ruined a denciency 


Findings of Fact 


All ef the facts have been stipulated and 
are so found, 


Petitioner, Seymour lI. Levinson, is 4 
ie individual who resided in Far Reck- 
York, at the time he Aled the 
instant case. He fled nis 
year Federal inconte tx 
nthe cash basts method of account- 
the district director of interme! 
Brooklyn, New York. 


CW 


mn in the 


calendar 
with 
1¢, 
the year 1971, petitioner did ant 
Levinson, with 
for 


Lhe 
Lathan 
of her 


nis mother, 


one-half support 


Veceral income tax return for 
ed a dependency ¢x- 
and utilized the 
in calculating his 

ident, in his statutory 
eney, determined that peti- 
was entitied neither to an exemption 
ther, nor to the utilization of 
chold rates. 


sneer hain 
r his m 
uschold 
tv. Respot 


ther 


itcs 
det 


mn 
hou 


Opinion 


ner concedes that because he did 
sore than one-half his yiother’3 
10/71, that he is not entitled to 

exemption for her under pres- 

tans (ai and Laz. Elaving ¢ wneeded 
wetitioner makes numeroms ¢ mistitu- 
J attacks on these provisions in which 


wieney 


he basically asks us to rewrite these provi- 
sions to allow him to claim an exemption, 


Petitioner first argues that section 152 
violates the due process requirement posited 
by the fifth amendment but such position 
has already been rejected by this Court. 
Allen F. Labay (Dee. 30,359}, 55 1. C. 6, 
14 (1970), alld. [71-2 ust¢ 9712} 450 F, 2d 
2x0 (C. A. 5, 1971). We stand by our hold- 
ing in Lahay and reject petitioner's due 
process attack, 

Petitioner's only other contentions ¢m- 
brace a general attack on the entire Code 
and its adtainistration. He first argues that 
152 is unconstitutional because it 
consistently vio- 
rement of article 


section 
is part of a Code which 
lates the uniformity requi 
1, section 8 Petitioner in essence argucs 
that intrinsic rather than aA mere Re’ graphic 
uniformity is required of the futernal Rev- 
Code. Again, this i$ an 
issue which haadted, 
and petitioner's position firmly rejected. 
Brashaber v. Unton Pac. RR. {i usre "41, 
94) U, S. 1, 24 (1916); Promiey v 
{1 uste fj 439}, 280 U.S 124, 135 
‘Thus, we aced not further consider 
arpurment of petitioner. 


however, 
definitely 


enue 


has been 


f ’ 
fel agin 
(1929). 
this 


that his treat- 
Service was 
return Vea 
‘dhe intern il 


© handle miil- 


Bey ts 
site 


finally, petitioner a 
ment by the Tnternol 
hichly arbitrary 17 that [15 
eclected at random for audit. 
Revenue Service, however, mie 
lions of taxpayer returns each year, and 
even were its system ff audit. selection 
larpely randeam, we could find it 
reasonable or arbitrary under such circ 


not un- 
SMHS. 

have found that petitioner 
ab. NEE tion for 
hic mother, we must also field that he is 
not itled to claim head of household 
rates. Sec. 2(b). 
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Decision will ve cuterca 


Because we 
may not chum a dependone 


ent 


for the responden {, 


(CCU Dee. 32,797(M)] 
Docket No. 8627-72, 1. 
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+. Constl- 
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hold rates: 


Child care expenses: Limitations: 


rs Phe 
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exceedel £6,600 could 
ere not entitled to rely 


4047 Wcome 
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Michael tele, hove that such costs were 
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| statutory refer 


wie Code of 194, Shp ecified, 


Tax Court Reports 


f 
a 9 


‘Thomas A. and Jean 
C. Meno, 1974-20) . Tite 
ation to the contrary, to CA-2.- 


DP. 1. 42-178 and effective be 


Adjusted gross income test: 
atement.-- A Imchand ant 
not deduct 
on a statement made by an IRiy employee over the 
dedi tible —CCH. 


WU. Memo, 1874-201 .-- 


ommnissioner. 


f, O'Reilly y 


eet 


tT S-ptenber 26, 1974 [Appealatte, 


-CCHA 


162 and 214—Prior to amendment by 


fore 1972} 


estoppel: Reliance 
Lewifs who both worked and Avainse adjusted 


child-care exnenses vader the law in 


ne ee seem at 


ev, 02.79707%) 


& 
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ih ! , Utica ' 

ccen engage ty NE PGES COE ALY” I} 
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Tax Cowt Kiemorandum Decisions 
Thomas A. O'Reilly 


Jean FE. O'Reilly, pro se, 16 Rroadway, Cornwall, N. Y 


/ 


respondent 


Meinorandum Vindings of Tact 
and Opinion 


Vorrusirk, Judge: Respondent has deter 
mined a deficiency of $120 in petitioners 
17) Boeders dl ineome t; ‘The only isst 
for our decision ts wl petitioners 3% 
entitled to deduct. c child-care « 
penses under either sceetion 162 or section 
214." 
Findings of Mact 


Seme of the facts have been stipulated 


i 
and are so found, 


Petitioners Thotrais (Thomas) 
Jean EK. O'Reilly Clear) are hushaud 
wite who, at the time the perttion hei 
was filed, resided in Corawril, New York 
They timely filed a Federal ircome 
tan return ior the 1071 calendar 


During 1971, Thonias was emplo 
an atchitect: by Perkins and Will 
Co., lac, of Chicago, Mimics, Je 
iiterior destiuner, was employed by 
Rose otf White Plains, 
full-time ba during Jz 
remainder al the year, exee 
for a twoweek petiod in early lebri 
duciag which she did not work, Jean owes 
employed, again as an interior designer on 
a full-time basis, by Jatscs D. Lothrop, an 
architect tu White Phitus. Detitioners' con: 
bined adjusted tross income in 1971 
of which was earned in the jobs listed 


Was S30, 858.24, 


joing 


year, 


ny ! 
Alia 


Hen nh 


During the 50 weeks in 1971 when 
petijoners’ s 
one-year old 


mas employed, care of tha 

Patrick Jon, who 

July 7, 1971, was entrusted to Carmen 
Schelmety (Carmen), who charged the peti- 
tioners $30 a week for such service. Cainien 
watched Patrick Jon in her home, perforim- 
ing all the normal tuoks required in: looking 
after a child of that are. Carmen, how- 
ever, performed no household of Jomestic- 
type services fer petilione:s durin, 1971, 
Hatrie’s Jon was cutirely supported by peti- 
tioners during 1971. 

On March 8, 1972, Jean telephoned tlic 
Spring Valley Orfice of the Internal Reve- 
nue Service and was at that time told by 
some indivi ual there that “any lesitinate 
expense which allows one to carn taxable 
income” is deductible as a business expense. 


heeauie 


1 All statutory references are to the Internal 
Revenue Code of 1954, unless otherwise specified 


Robert Ie. Marum, far + 


The ido ntity or position of such indigit 
however, was not to be found in the or 


On their 1971 return, petitioners, clay 
a $1,560 deduction for the amount 
Cartoen four ¢ Patrick Jen 
In his statutary notice of deficicns 
spondent has dts ded 


in full 


tinier 


euch 


Opinion 
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The only issue 
petitioners are en 
exposes incurred in order 
be painfilly ployed in | 
as it upyli 197), 
of up to 1) for the 
one child in aréer 
i unfully en later ! 
Howrver, in the 
maxiinr elas 
dollar for dollar 
the conple’s adlju 
$4,000). See. 21 (bj (2 
petition: 
$6,600, they 


under secti 


As to the 
under sveti 


expenses 


vided in 

even ther 

to be coin 

deductible p 

Namyreck [1 

1983-5 (1097/1), atiironed per 
gare 9,.034151-459 Fo 2d W045 (0 AL ge Vac 
covrlimarnk denied 409 Ul. &. 80) (102i; 
Hllian C. Sancil, Jr. (Dec. 32,097], 69 T, 
719, 226, th BR (1973), of appeal (02% 
10, Noy. 16, 1973); Henry C. Smith [Der 
TOOLT), 44.0, 7, A. 1038 €1939), alirine 
per curians (49-2 were 44371] 11d F. a 
1i4 (C, A. 2, 1940): Afitdred A. O'Conner 
{Dee 15,004], 6 T. C. 323 (1946). Accord: 
iupely, petitioners are entitled te no deduct 
under section 162° for the ahove-describe. 
child-care expenses 


curiam (72 


\ 
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Petitioners point out that Jean was tol! 


individual at an 
Internal Revenue office that de 
ductions are permitted for any expense 
“which allows ong to carn taxable income 
Vheir attempts at an cstuppel arjument 
must fil, huwever, for, among other rea- 


by an 
Service 


over the plione 


4 These provisions of section 214 were subsion 
tinliy amerded for all tux yerrs subsequent t 
OTL Dy Pub. 1. 2-178, sew. Z10 Coeee. 10, 1971) 
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Hurold Schudel 


sons, it is clear that they could not have 
relied on the individual's advice—whieh was 
given on March 8, 1972—in incurring the 
‘ O77], Ch Minran Demirjran 

321}, 54 T. C, 1691, 1701 (1970), 

uste £9281] 457 F. 2d 1, 6 

1972), Nor did they demonsirate 

any authority in the individual to render 
such) advice, much less come even close to 
making an argument that the Commissioner 
shonld be bound by the statements of this 
alieged employee.’ See Borrstein v. United 


States [65-1 uste 9421], 345 F. 2d $58, 562 
(Ct. Cl. 1965); Federal Crop Ins. Corp. v. 
Merrill, 332 U. S. 380, 384 (1947); section 
601.201(k)(2), Proced. & Admin, Res: It 
is clear to us that respondent, who has a 
rather broad discretion in correcting errors 
of law into which he may 

Automobile Clab v. Commissteste 

§9593), 353 U. S, 180 (1957), 

bound by the statement described above. 


Decision will be entered for the respondent. 


[CCH Dec. 32,799(M)] Harold Schudel and Paula J. Schudel v. Comunissioner. 
Paul N. Geodmonson and Margaret Goodinunson v. Commissioner, 


Nig 3003-73, 3140-73. T. C. Memo, 1974-262. Filed Scpteinber 30, 1974, 
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uring stipulation to the contrary, to CA-9.- CCH.] 


(Code Sec. 631¢a)] 
Election io treat cutting as ‘le or exchange: Paice market valuc.-—-'ihe 
lue of standing ornamental Christmas trees ae of January 1 of the 
wes det-nmined for purposes of computing gain under Code Sec. 6%1(4). 


ian, VW. Kinsey, 1200 Standard Plaza, Portland, Cre, for the petitioners. 
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income tax for tl 
1949, inclusive, 


mrs Year Deficlenes 


Schudet and 
Sehudel 1967 «= «$3,:777.00 
43-46, B.D 
1u69 4570.00 


1867 $1,773.00 

MS 2,044.00 

1969 3,74.3.00 
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termination of the fait 

as of January t, 1907, 19628, 

Christmas trees sold by the 

urs involved for 
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cases were consolidated for 

i, and oninion, Paula J. Schudel 

joodinonson are petitioners 

the extent of any interest 

Ay have hy virtue of beiny 

respectively, of Harold Schudel 
OOM MONSON, 


petifiones did not Indicate to 

the fodividual was responding, 

sinus of such question would have 

on the interpretation to be 
sanswer riven, 
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Findings of Fact 


Soine of the facts have 
by the partics. Such fi 
attached thereto are incorpors! 
hy shis reference, 

At the time of the filing o 
in docket No, 3065-73, Ha 
J. Schudel, husband and 
Corvallis, Oregon, 
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At the time of the filing of the 
in docket No, 3140-73, Paul if. ar 
paret (60 Ihren, husband «ud wie, 
resided in Corvallis, Orezon, 


Duringe the taxable years 
199, Larold Sehudel ane 
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tienson, both individually 
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as Holiday Tree Farm Chereinoft: +e 
referred te as the “petitioners”), we 
grayed in the plantings, cultivatins, 
ing, and selling of Christmas trees, 


‘The Christmas trees tn que 
predominantly Dotsdas Fie in epi 
Fir seedlings representing 2-ye: 
are obtained from state or private t 
Such seedlings ace planted in ros 
tween 1,200 and 1,700 seedlings p 
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